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Facts 





Individual A is involved in a vehicular accident during which another individual, Individual B, is killed. During the police investigation, the police determine and recommend to prosecutors that the matter should be converted from a civil matter to a criminal prosecution and Individual A is charged with homicide. As part of the prosecutor's investigation, the prosecutor, Prosecutor C, retains Engineer D, an engineering expert, to review the record and provide a supporting forensic report and testimony in the prosecution of Individual A. Following Engineer D's extensive review of the record, Engineer D finds technical evidence to demonstrate that the cause of the accident was non-criminal and determines that he cannot support the prosecution's theory that Individual A's actions support a criminal prosecution. Learning of Engineer D's determination, Prosecutor C continues the prosecution of Individual A, and does not call Engineer D as a witness at trial. The trial ends in a hung jury and the case is expected to be retried in the near future.





Question: 


What are Engineer D's ethical obligations under the facts and circumstances?





References:





NSPE Code of Ethics Section I.1 - AEngineers, in the fulfillment of their professional duties, shall hold paramount the safety, health and welfare of the public.@





NSPE Code of Ethics Section II.1.a - AIf engineers' judgment is overruled under circumstances  that endanger life or property, they shall notify their employer or client and such other authority as may be appropriate.@





NSPE Code of Ethics Section II.1.c - AEngineers shall not reveal facts, data, or information without the prior consent of the client or employer except as authorized or required by law or this Code.@





�
NSPE Code of Ethics Section II.2.a - AEngineers shall undertake assignments only when qualified by education or experience in the specific technical fields involved.@





NSPE Code of Ethics Section II.4 - AEngineers shall act for each employer or client as faithful agents or trustees.@





NSPE Code of Ethics Section III.4 - AEngineers shall not disclose, without consent, confidential information concerning the business affairs or technical processes of any present or former client or employer, or public body on which they serve.@





U.S. Constitution, Sixth Amendment - AIn all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.@





National Academy of Forensic Engineers (NAFE) <http://www.nafe.org>, Definition of Forensic Engineers - Aengineers who serve as engineering consultants to members of the legal profession and as expert witnesses in courts of law, arbitration proceedings and administrative adjudication proceedings.@





American Bar Association (ABA) Model Rules of Professional Conduct,  Rule 3.8.d, Special Responsibilities of a Prosecutor,  <http//www.abanet.org/cpr/mrpc/mrpc_toc.html> -  AThe prosecutor in a criminal case shall make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal.@








Discussion: 


�
The trustworthy - ethical, competent, and accountable - practice of engineering, just as other learned professions in America, is premised upon rule of law.  The penultimate goal of the practice of these professions is Aliberty under law.@  The U.S. Constitution provides specific rights to citizens in criminal trials, to protect them from the potentially tyrannous power of government. 





In this case, Engineer D was retained because of his expertise as a forensic engineer.  A forensic engineer, by Section II.2.a, is responsible to know about the protections the criminal justice system affords defendants, which include the special responsibilities of a prosecutor, as detailed in the ABA Model Rules of Professional Conduct.  A prosecutor=s responsibility is to be a minister of justice and not simply that of an advocate.  Prosecutors have specific obligations to see that the defendant is accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.  





�
Information about legal ethics, including those of prosecuting attorneys, are readily available.  Specifically, as every competent forensic engineer should know, the American Bar Association (ABA) <http://www.abanet.org> has promulgated the ABA Model Rules of Professional Conduct and provides advice concerning their application.  Every forensic engineer should know that in a criminal prosecution the defendant has a presumption of innocence and the State=s evidentiary burden to overcome that presumption is Aevidence beyond a reasonable doubt.@  Engineer D=s finding of technical evidence that Ademonstrates@ the cause of the accident was non-criminal requires Prosecutor C to drop the homicide charge.   





By the facts presented, it is unclear if Engineer D ever informed Prosecutor C of their respective  professional obligations to Individual A.  Although Prosecutor C was primarily responsible to ensure that Individual A was informed of Engineer D=s finding and to ensure the charge was dropped, Engineer D, by Section II.1.a, had a positive professional obligation to intervene when this did not happen.  As a professional engineer, whose paramount duty is to Ahold paramount the health, safety and welfare of the public@ (which certainly includes Individual A=s liberty and reputation from an unwarranted charge of homicide), Engineer D is obligated to promptly voice concerns, to the appropriate professional and legal bodies, about Prosecutor C=s overruling his technical judgement by continuing to press an unmerited charge of homicide against Individual A. 


�



This intervention should have taken place during pre-trial discovery, if not before.  As soon as Engineer D determined that Prosecutor C was going to continue to press a homicide charge, despite contrary and convincing evidence, he should have informed the appropriate person or legal office.  This could include an appropriate person in the local bar association, the County District Attorney (the prosecutor=s supervisor), the State Attorney General, the Department of Justice, and/or the Judge.  All these organizations and individuals have a positive professional responsibility to prevent miscarriages of justice in criminal prosecutions. 





Engineer D cannot appeal to Aclient confidentially@ to justify his failure to intervene.  A number of BER Cases have addressed the tension that can seem to exist between Sections II.1.c, II.4, and III.4 of the Code on one hand, and Section II.1.a on the other.  For instance BER Case No. 98-9, (which, in turn, cited BER Case No. 89-7) states,  AHowever, after noting the significance of III.4, the Board stated: "We believe under the facts, Section II.1.c. should be read in conjunction with Section II.1.a. The latter section refers to the primary obligation of the engineer to protect the safety, health, property and welfare of the public. The obligation of the engineer to refrain from revealing confidential information, data, facts concerning the business affairs of the client without consent of the client is a significant ethical obligation. We further believe that matters of public health and safety must take precedence. The NSPE Code of Ethics is clear on this point. Section I.1. employs the word `paramount= to describe the obligation of the engineer with respect to the public health and safety."











Conclusion:


�
It was not ethical for Engineer D to remain silent when he learned that Prosecutor C was going to continue to press an unmerited charge of homicide against Individual A.  As an experienced forensic engineer, he was responsible to know (or determine) that Prosecutor C was abusing his special responsibilities.  Engineer D had a clear and compelling ethical duty to take every appropriate action, seeking legal counsel as necessary, to prevent the miscarriage of justice which occurred -  Individual A=s trial for homicide. 
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